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PROPOSED  RULE  MAKING 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Social  and  Rehabilitation  Service 
[45  CFR  Part  4161 

DEVELOPMENTAL  DISABILITIES 
PROGRAM 

Notice  of  Proposed  Rule  Making 

Notice  is  hereby  given  that  the  regula¬ 
tions  set  forth  in  tentative  form  below 
are  proposed  by  the  Administrator, 
Social  and  Rehabilitation  Service,  with 
the  approval  of  the  Secretary  of  Health, 
Education,  and  Welfare. 

The  proposed  regulations  set  forth 
policies  for  implementing  the  provisions 
of  the  Developmental  Disabilities  Serv¬ 
ices  and  Facilities  Construction  amend¬ 
ments  of  1970  (Public  Law  91-517, 
October  30,  1970),  which  amended  and 
broadened  the  scope  of  the  Mental  Re¬ 
tardation  Facilities  and  Community 
Mental  Health  Centers  Construction  Act 
of  1963.  They  carry  forward,  with  appro¬ 
priate  updating,  the  current  provisions 
of  45  CFR  Part  416  and  add  to  Part  416 
new  provisions  for  the  planning,  services, 
and  administration  responsibilities  un¬ 
der  Public  Law  91-517.  Major  subparts 
concern  allotments  to  States,  require¬ 
ments  for  administration  of  the  State 
plan,  including  designation  of  one  or 
more  State  agencies,  membership  and 
functions  of  the  State  Planning  and 
Advisory  Council  which  is  responsible  for 
submitting  modifications  of  the  State 
plan,  and  the  construction  program.  The 
regulations  also  redesignate  the  existing 
provisions  of  Subpart  C  of  Part  416, 
covering  initial  staffing  of  community 
mental  retardation  facilities,  as  new 
Subpart  G. 

The  Department  of  Health,  Educa¬ 
tion,  and  Welfare  Appropriation  Act  for 
fiscal  year  1971  permitted  the  1971  al¬ 
lotment  to  States  for  the  Developmental 
Disabilities  Program  to  be  available  for 
expenditure  during  the  1972  fiscal  year. 
This  includes  expenditures  for  planning, 
services,  and  administration  as  well  as 
construction. 

Federal  financial  assistance  extended 
under  this  part  will  be  subject  to  the 
regulations  in  45  CFR  Part  80  issued  by 
the  Secretary  of  Health,  Education,  and 
Welfare,  and  approved  by  the  President, 
to  effectuate  the  provisions  of  section 
601  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d) . 

Prior  to  the  adoption  of  the  proposed 
regulations,  consideration  will  be  given 
to  any  comments,  suggestions,  or  objec¬ 
tions  thereto  which  are  submitted  in 
writing  to  the  Administrator,  Social  and 
Rehabilitation  Service,  Department  of 
Health,  Education,  and  Welfare,  330  In¬ 
dependence  Avenue  SW.,  Washington, 
DC  20201,  within  a  period  of  30  days 
from  the  date  of  publication  of  this  no¬ 
tice  in  the  Federal  Register.  Com¬ 
ments  received  will  be  available  for  pub¬ 
lic  inspection  in  Room  5121  of  the  De¬ 


partment’s  offices  at  301  C  Street  SW., 
Washington,  DC  on  Monday  through 
Friday  of  each  week  from  8:30  to  5 
(area  code  202-963-7361). 

Dated:  October  27, 1971. 

John  D.  Twiname, 
Administrator,  Social  and 
Rehabilitation  Service. 

Approved:  December  18,  1971. 

Elliot  L.  Richardson, 

Secretary. 

1.  Part  416  is  amended  by  redesignat¬ 
ing  Subpart  C  as  Subpart  G,  by  revoking 
Subparts  A  and  B,  and  by  adding  new 
Subparts  A-F  to  read  as  follows: 

PART  416— DEVELOPMENTAL  DIS¬ 
ABILITIES  PROGRAM  AND  GRANTS 
FOR  INITIAL  STAFFING  OF  COM¬ 
MUNITY  MENTAL  RETARDATION 
FACILITIES 

SUBPART  A — GENERAL 

Sec. 

416.1  Purpose  of  Act. 

416.2  Terms. 

SUBPART  B — ALLOTMENTS,  FEDERAL  SHARE, 
PAYMENTS  AND  FEDERAL  FINANCIAL  PAR¬ 
TICIPATION 

416.10  Allotments  to  States. 

416.11  Reallotment  of  funds. 

416.12  Period  of  availability  of  funds  desig¬ 

nated  for  construction. 

416.13  Federal  share. 

416.14  Expenditures  by  political  subdivi¬ 

sions  and  nonprofit  private  agen¬ 
cies  for  purpose  of  determining  the 
Federal  share  for  any  State. 

416.15  Payment. 

416.16  Federal  financial  participation. 

416.17  Determining  to  which  fiscal  year  an 

expenditure  Is  chargeable. 

SUBPART  C — THE  STATE  PLAN:  ADMINISTRATION 

416.20  Purpose. 

416.21  Plan  submission  and  approval. 

416.22  Plan  disapproval. 

416.23  Review  of  plan  by  Governor. 

416.24  State  agency  or  agencies  for  adminis¬ 

tration. 

416.25  Methods  of  administration. 

416.26  Personnel  administration. 

416.27  Confidential  Information. 

416.28  Human  rights  and  welfare  of  individ¬ 

uals  receiving  services. 

416.29  Funds  made  available  to  other  agen¬ 

cies. 

416.30  State  participation  in  cost  of  carry¬ 

ing  out  the  State  plan. 

416.31  Anticipated  contribution  toward 

strengthening  services. 

416.32  Cooperative  or  Joint  effort  between 

States  and  agencies. 

416.33  Expenditure  of  grant  funds. 

416.34  Maintenance  of  effort. 

416.35  Fiscal  administration. 

416.36  Cost  allocation. 

416.37  Methods  of  evaluation. 

416.38  Reports. 

416.39  Special  financial  and  technical  assist¬ 

ance  to  areas  of  urban  or  rural 
poverty. 

416.40  Additional  poverty  area  designations. 

Subpart  D — The  State  Plan:  The  State  Council 
Program  Planning  and  Evaluation 

416.50  State  Council. 

416.51  Functions  of  the  State  Council. 

416.52  Review  of  State  plan. 

416.53  Planning  activities. 

416.54  Evaluation. 


Subpart  E — The  State  Plan:  Services 

Sec. 

416.60  Relationships  with  other  programs. 

416.61  Funds  to  augment  and  complement 

existing  services  and  facilities. 

416.62  Provision  of  services. 

416.63  Quality,  extent  and  scope  of  services. 

416.64  Community  service. 

416.65  Services  for  persons  unable  to  pay. 

416.66  Principles  and  priorities  for  services 

and  construction  of  facilities. 

Subpart  F — The  State  Plan:  Construction 

416.70  Construction  program. 

416.71  Development  of  the  construction 

program. 

416.72  Adequate  facilities. 

416.73  Designation  of  funds  for  construc¬ 

tion. 

416.74  Fair  hearing. 

416.75  Submittal  of  application. 

416.76  Assurances  from  applicant. 

416.77  General  standards  for  construction 

and  equipment. 

416.78  Notice  of  change  of  status  of  facility. 

416.79  Good  cause  for  other  use  of  facility. 

Authority  :  The  provisions  of  Subparts  A-F 
issued  under  sec.  139,  84  Stat.  1323,  42  U.S.C. 
2677b;  sec.  144,  81  Stat.  529,  42  U.S.C.  2678c. 

Subpart  A — General 

§  416.1  Purpose  of  Act. 

Part  C  of  the  Developmental  Disabili¬ 
ties  Services  and  Facilities  Construction 
Act  is  designed  to: 

(a)  Enlarge  the  target  group  of  the 
original  Public  Law  88-164  by  including 
the  mentally  retarded,  cerebral  palsied, 
epileptics,  and  other  individuals  with 
neurological  conditions  closely  related  to 
mental  retardation  or  requiring  similar 
services. 

(b)  Provide  support  for  planning, 
services,  and  administration  as  well  as 
construction  of  facilities  for  the  develop- 
mentally  disabled. 

(c)  Assist  the  States  in  developing  and 
implementing  comprehensive  and  con¬ 
tinuing  plans  for  meeting  the  current  and 
future  needs  for  services  and  facilities  for 
persons  with  developmental  disabilities. 

(d)  Promote  a  wide  range  of  diversi¬ 
fied  services  in  terms  of  the  lifetime 
human  needs  of  the  developmentally  dis¬ 
abled  with  emphasis  on  the  direction  of 
services  to  be  provided  rather  than  peo¬ 
ple  to  be  served. 

(e)  Develop  new  or  innovative  pro¬ 
grams  to  fill  gaps  in  existing  services 
through  flexible  funding  options. 

(f)  Develop  community  based  services 
and  expansion  of  programs  with  em¬ 
phasis  on  those  individuals  with  substan¬ 
tial  hamlicaps. 

(g)  Bring  together  major  State  agen¬ 
cies  in  the  planning  for  the  develop¬ 
mentally  disabled  and  establish  a  State 
Planning  and  Advisory  Council  to  set  the 
pace  in  areas  of  planning  and  evaluation 
through  its  responsibilities  and  member¬ 
ship,  while  designated  State  agencies  ad¬ 
minister  or  supervise  the  administration 
of  the  program. 

(h)  Encourage  the  States  to  concen¬ 
trate  on  planning  and  programing  for 
the  more  severely  handicapped  among 
the  developmentally  disabled  and  give 
emphasis  to  coordination  with  other  fed¬ 
erally  assisted  programs  serving  the 
developmentally  disabled.  Maximum 
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flexibility  is  permitted  each  State  to  de- 
termine  its  priorities,  services  and  proj¬ 
ects  to  be  funded. 

§  416.2  Terms. 

Unless  otherwise  indicated  in  the  regu¬ 
lations  in  this  part,  the  terms  below  are 
defined  as  follows: 

(a)  “Act”  means  the  Developmental 
Disabilities  Services  and  Facilities  Con¬ 
struction  Act; 

(b)  “Administrator”  means  the  Ad¬ 
ministrator  of  the  Social  and  Rehabili¬ 
tation  Service; 

(c)  “Construction”  means  (1)  the 
construction  of  new  buildings,  acquisi¬ 
tion,  expansion,  remodeling,  and  altera¬ 
tion  of  existing  buildings,  (2)  initial 
equipment  for  such  buildings  including 
medical  transportation  facilities,  and  (3) 
architect’s  fees  in  connection  with  an 
approved  project.  Construction  does  not 
include  the  cost  of  offsite  improvements 
or  the  cost  of  the  acquisition  of  land; 

(d)  “Developmental  disability”  means 
a  disability  attributable  to  mental  retar¬ 
dation,  cerebral  palsy,  epilepsy,  or  an¬ 
other  neurological  condition  of  an 
individual  found  by  the  Secretary  to  be 
closely  related  to  mental  retardation  or 
to  require  treatment  similar  to  that  re¬ 
quired  for  mentally  retarded  individuals, 
which  disability  originates  before  such 
individual  attains  age  18,  which  has  con¬ 
tinued  or  can  be  expected  to  continue 
indefinitely,  and  which  constitutes  a  sub¬ 
stantial  handicap  to  such  individual ; 

(e)  “Equipment”  means  those  items 
which  are  necessary  for  the  functioning 
of  the  facility,  but  does  not  include  items 
of  current  operating  expense  such  as 
food,  fuel,  drugs,  paper,  printed  forms, 
and  soap; 

(f)  “Facility  for  persons  with  devel¬ 
opmental  disabilities”  means  a  facility, 
or  a  specified  portion  of  a  facility,  de¬ 
signed  primarily  for  the  delivery  of  one 
or  more  services  to  persons  with  one  or 
more  developmental  disabilities; 

(g)  “Family”  means  any  relative  by 
blood,  marriage,  or  adoption  of  a  devel¬ 
opmental^  disabled  individual  or  parent 
surrogate  with  whom  the  developmen¬ 
tal^  disabled  individual  has  a  close  inter¬ 
personal  relationship; 

(h)  “Nonprofit  facility  for  persons 
with  developmental  disabilities”  means 
such  facility  which  is  owned  and 
operated  by  one  or  more  public  or  other 
nonprofit  agencies,  corporations,  or  or¬ 
ganizations; 

(i)  “Nonprofit  agency,  corporation,  or 
organization”  is  one  no  part  of  the  net 
earnings  of  which  inures  or  may  law¬ 
fully  inure  to  the  benefit  of  any  private 
stockholder  or  individual; 

(j)  “Population”  as  applied  to  any 
State  means  the  population  of  that  State 
as  determined  by  the  most  recent  official 
estimates  by  the  U.S.  Department  of 
Commerce  made  available  to  the  Secre¬ 
tary; 

(k)  “Public  agency”  includes  an  In¬ 
dian  Tribal  Council; 

(l)  “Regional  Commissioner”  means 
Regional  Commissioner  of  the  Social  and 
Rehabilitation  Service; 


(m)  “Secretary”  means  the  Secretary 
of  Health,  Education,  and  Welfare. 

(n)  “Services  for  persons  with  devel¬ 
opmental  disabilities”  means  specialized 
services  or  special  adaptations  of  generic 
services  directed  toward  the  alleviation 
of  a  developmental  disability  or  toward 
the  social,  personal,  physical,  or  economic 
habilitation  or  rehabilitation  of  an  in¬ 
dividual  with  such  a  disability.  Such 
services  include:  Diagnosis,  evaluation, 
treatment,  personal  care,  day  care, 
domiciliary  care,  special  living  arrange¬ 
ments,  training,  education,  sheltered  em¬ 
ployment,  recreation,  counseling  of  the 
individual  with  such  disability  and  of  his 
family,  protective  and  other  social  and 
sociolegal  services,  information,  and 
referral  services,  follow-along  services, 
and  transportation  services  necessary 
to  assure  delivery  of  services  to  persons 
with  developmental  disabilities; 

(o)  “State”  means  the  several  States, 
the  District  of  Columbia,  the  Common¬ 
wealth  of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands; 

(p)  "State  agency  or  agencies”  means 
the  State  agency  or  agencies  designated 
to  administer  or  supervise  the  admin¬ 
istration  of  all  or  designated  portions  of 
the  State  plan; 

(q)  “State  agency  for  construction” 
means  the  sole  State  agency  designated 
to  administer  or  supervise  the  adminis¬ 
tration  of  grants  for  construction  of  fa¬ 
cilities  for  the  dev elopmen tally  disabled 
under  the  State  plan; 

(r)  “State  Council”  means  the  State 
Planning  and  Advisory  Council  desig¬ 
nated  in  the  approved  State  plan; 

(s)  “State  plan”  means  the  document 
or  documents  submitted  by  the  State  to 
comply  with  the  requirements  for  par¬ 
ticipation  under  the  Act; 

<t)  “Technical  assistance"  means  the 
furnishing  of  consultative,  technical,  and 
informational  services  to  States,  local  or 
other  public  or  private  agencies,  organi¬ 
zations  or  individuals  in  matters  pertain¬ 
ing  to  planning,  provision  of  services, 
construction  of  facilities,  and  the  orga¬ 
nization  and  management  of  facilities 
and  programs  for  developmental^  dis¬ 
abled  persons. 

Subpart  B — Allotments,  Federal  Share, 

Payments  and  Federal  Financial 

Participation 

§  416.10  Allotments  to  States. 

The  allotment  to  the  several  States 
shall  be  computed  as  follows: 

(a)  Two-thirds  on  the  basis  of  total 
population  weighted  by  financial  need. 
“Financial  need"  as  applied  to  any  State 
means  the  relative  per  capita  income  as 
shown  by  data  supplied  by  the  U.S.  De¬ 
partment  of  Commerce  for  the  three  mo6t 
recent  consecutive  years  for  which  satis¬ 
factory  data  are  available. 

(b)  One-third  on  the  basis  of  a  need 
factor  based  on  the  scope  and  extent  of 
services  to  be  provided  under  the  ap¬ 
proved  State  plan. 

(c)  Except  for  the  Virgin  Islands, 
American  Samoa,  Guam,  and  the  Trust 


Territory  of  the  Pacific  Islands,  the  allot¬ 
ment  to  any  State  for  any  fiscal  year  shall 
not  be  less  than  $100,000.  However,  if 
the  sum  appropriated  for  any  fiscal  year 
after  the  fiscal  year  ending  June  30,  1971, 
exceeds  the  amount  authorized  for  the 
1971  fiscal  year,  the  minimum  State  allot¬ 
ment  for  that  fiscal  year  shall  be  in¬ 
creased  by  the  percentage  by  which  the 
appropriation  for  such  later  year  exceeds 
the  authorization  for  the  fiscal  year  end¬ 
ing  June  30,  1971. 

§  416.1 1  Reallolment  of  fund*. 

The  funds  allotted  to  any  State  for  a 
fiscal  year  shall  remain  available  to  the 
State  for  obligation  in  accordance  with 
its  approved  State  plan  during  the  fiscal 
year  for  which  the  allotment  was  made, 
except  that  funds  may  be  carried  over 
to  succeeding  fiscal  years  to  the  extent 
permitted  by  the  Act  and  the  applicable 
Department  of  Health,  Education,  and 
Welfare  Appropriation  Acts.  If  the  Ad¬ 
ministrator,  after  consultation  with  the 
State,  determines  that  a  State  will  not 
utilize  all  of  its  allotment  during  the 
period  for  which  it  is  available,  the  bal¬ 
ance  shall  be  available  for  reallotment 
to  other  States  in  accordance  with  the 
provisions  of  section  132(d)  of  the  Act. 
The  Administrator  shall  make  a  deter¬ 
mination  as  to  the  amounts  of  funds 
available  for  reallotment  as  of  the  end 
of  each  6-month  period  during  which 
such  allotments  are  available  for  ex¬ 
penditures  by  the  States  and  shall  re- 
allot  such  funds  as  soon  as  possible  after 
such  determination  is  made. 

§  416.12  Period  of  availability  of  funds 
designated  for  construction. 

Sums  allotted  to  a  State  for  a  fiscal 
year  and  designated  by  it  for  construc¬ 
tion  and  remaining  unobligated  at  the 
end  of  such  year  shall  remain  available 
to  the  State  for  such  purpose  for  the  next 
fiscal  year  in  addition  to  the  sums  al¬ 
lotted  to  such  State  for  such  next  fiscal 
year.  If,  however,  the  State  plan  calls  for 
construction  of  a  specific  facility,  the 
Federal  share  of  which  will  exceed  the 
allotment  available  to  the  State  for  a 
fiscal  year  for  construction  plus  any 
amount  from  the  preceding  fiscal  year 
remaining  unobligated,  the  unobligated 
amount  from  the  preceding  year  shall 
remain  available  for  a  second  additional 
year  for  the  purpose  of  paying  the  Fed¬ 
eral  share  for  construction  of  such 
facility. 

§416.13  Federal  share. 

(a)  Except  as  provided  for  in  para¬ 
graph  (b)  of  this  section,  the  Federal 
share  for  a  State  for  the  cost  of  planning, 
administration,  and  services  for  fiscal 
years  ending  June  30,  1971,  and  June  30, 
1972,  shall  be  75  per  centum  of  the  ex¬ 
penditures  incurred  by  the  State  during 
the  respective  fiscal  years  under  the 
State  plan  approved  for  such  years.  For 
the  fiscal  year  ending  June  30,  1973,  the 
Federal  share  shall  be  70  per  centum  of 
such  expenditures. 

(b)  In  the  case  of  any  project  located 
in  an  area  within  a  State  determined  by 
the  Administrator  to  be  an  urban  or 
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rural  poverty  area,  the  Federal  share 
with  respect  to  such  project  may  be  up 
to  90  per  centum  of  the  expenditures, 
other  than  for  construction,  incurred  by 
the  State  under  the  State  plan  for  the 
first  24  months  of  such  project  and  80 
per  centum  for  the  next  12  months. 

(c)  For  construction  projects,  except 
as  provided  for  in  paragraph  (d)  of  this 
section,  the  Federal  share  shall  be  the 
amount  determined  by  the  State  agency 
for  construction  except  that  the  Federal 
share  may  not  exceed  66%  per  centum 
of  the  cost  of  construction  of  such 
project.  The  State  agency,  prior  to  the 
approval  of  the  first  project  in  the  State 
during  any  fiscal  year,  shall  notify  the 
Administrator  in  writing  of  the  max¬ 
imum  Federal  share  established  and  the 
method  for  determining  the  actual  Fed¬ 
eral  share  to  be  paid  with  respect  to 
each  project  for  that  year.  The  Federal 
share  and  the  method  for  determining 
the  Federal  share  shall  not  be  changed 
after  such  approval  of  the  first  project 
in  the  State  during  such  fiscal  year. 

(d)  In  the  case  of  any  facility  which 
provides,  or  will  provide  upon  comple¬ 
tion  of  construction,  services  for  persons 
in  an  area  designated  by  the  Administra¬ 
tor  as  an  urban  or  rural  poverty  area, 
the  maximum  Federal  share  may  not 
exceed  90  per  centum  of  the  costs  of 
construction  of  the  project. 

§  416.14  Expenditures  by  political  sub¬ 
divisions  and  nonprofit  private  agen¬ 
cies  for  purpose  of  determining  the 
Federal  share  for  any  State. 

For  the  purpose  of  determining  the 
Federal  share  for  any  State,  expendi¬ 
tures  made  by  political  subdivisions  and 
nonprofit  private  agencies,  organizations, 
and  groups  for  purposes  described  in  the 
State  plan  shall  be  regarded  as  expendi¬ 
tures  by  such  State,  subject  to  the  fol¬ 
lowing  conditions  and  limitations: 

(a)  Such  expenditures  may  be  in¬ 
cluded  only  when  made  by  a  political 
subdivision  or  private  nonprofit  agency, 
organization  or  group  to  which  the  State 
agency  has  made  available  funds  from 
Federal  or  State  sources  for  carrying 
out  the  approved  State  plan  for  the  fiscal 
year; 

(b)  Records  of  such  expenditures 
shall  be  maintained  and  be  available  for 
inspection  and  audit  as  specified  in 
§  416.38. 

§  416.15  Payment. 

(a)  Planning,  administration,  and 
services.  Payment  of  the  Federal  share 
of  expenditures  for  planning,  adminis¬ 
tration,  and  services  from  each  State’s 
allotment  for  a  fiscal  year  shall  be  made 
in  advance  on  the  basis  of  estimates  of 
the  sums  the  State  will  expend  under 
the  State  plan.  Adjustments  as  neces¬ 
sary  shall  be  made  on  account  of  pre¬ 
viously  made  overpayments  or  under¬ 
payments.  Payments  will  be  made  where 
practicable  through  a  letter  of  credit 
system  or,  when  such  system  is  not  prac¬ 
ticable,  on  the  basis  of  payment  requests 
from  the  State  to  meet  its  current  needs. 

(b)  Construction  payments.  The 
State  agency  for  construction  shall  cer¬ 
tify,  after  inspection  that  work  has  been 


performed  upon  a  project,  or  purchases 
have  been  made,  in  accordance  with  ap¬ 
proved  plans  and  specifications  and  that 
payment  of  an  installment  is  due.  Pay¬ 
ments  will  be  made  at  periodic  intervals 
consistent  with  the  construction  progress 
of  the  project.  Final  payment  will  not 
be  made  until  after  the  project  is  com¬ 
pleted  and  final  inspection  is  made  by 
appropriate  representatives  of  the  Ad¬ 
ministrator. 

§  416.16  Federal  financial  participation. 

Federal  financial  participation  in 
planning,  administration,  services  and 
costs  of  construction  of  facilities  under 
a  State  plan  may  include  the  costs  which 
the  State  agency  is  authorized  to  under¬ 
take  or  support,  or  the  costs  of  specialized 
training,  including  inservice  or  short¬ 
term  training,  except  that  the  following 
costs  shall  not  be  included: 

(a)  Any  portion  of  costs  which  is  fi¬ 
nanced  by  non-Federal  funds  which  are 
applied  to  match  other  Federal  funds,  or 
costs  to  which  Federal  funds  have  been 
applied; 

(b)  Research  activities; 

(c )  The  acquisition  of  land ;  and 

(d)  Such  other  costs  as  the  Admin¬ 
istrator  may  find  to  be  inconsistent  with 
the  Act  or  the  regulations  in  this  part. 

§  416.17  Determining  to  which  fiscal 
year  an  expenditure  is  chargeable. 

In  determining  to  which  Federal  fiscal 
year  expenditures  are  chargeable  for  the 
purpose  of  the  Act,  State  laws  and  regu¬ 
lations  will  be  followed.  In  those  States 
which  appropriate  funds  for  a  biennium, 
the  principles  provided  in  State  laws,  reg¬ 
ulations,  and  practices,  for  determining 
to  which  year  of  the  biennium  an  expend¬ 
iture  should  be  charged,  will  be  applied 
in  determining  to  which  Federal  fiscal 
year  in  the  biennium  an  expenditure  is 
properly  chargeable.  If  there  are  no  ap¬ 
plicable  principles  provided  in  State  laws, 
regulations,  and  practices,  the  actual 
date  of  the  obligation  shall  be  controlling. 
In  those  States  where  the  State  fiscal  year 
does  not  coincide  with  the  Federal  fiscal 
year.  State  laws  and  regulations  for  de¬ 
termining  to  which  State  fiscal  year  an 
expenditure  is  chargeable  will  be  applied 
to  the  Federal  fiscal  year. 

Subpart  C — The  State  Plan: 

Administration 

§  416.20  Purpose. 

A  basic  condition  to  the  certification  of 
Federal  funds  under  the  Act  is  a  State 
plan  approved  by  the  Secretary  as  meet¬ 
ing  Federal  requirements.  The  State  plan 
is  a  commitment  that  the  program  will 
be  carried  out  in  keeping  with  the  pro¬ 
visions  of  the  Act  and  all  regulations, 
policies,  and  procedures  established  by 
the  Secretary  or  the  Administrator. 

§  416.21  Plan  submission  and  approval. 

The  State  plan  may  be  submitted  by  the 
Governor,  the  State  agency  or  ’the  State 
Council  to  the  Regional  Commissioner. 
Amendments  subsequent  thereto  shall  be 
submitted  by  the  State  Council.  The  Re¬ 
gional  Commissioner  reviews  the  plan  or 
amendments  and  approves  them  or  for¬ 


wards  them  together  with  comments  and 
recommendations  to  the  Administrator. 
Any  State  plan,  or  amendment  meeting 
the  requirements  of  the  Act  and  of  this 
part  shall  be  approved. 

§  416.22  Plan  disapproval. 

No  State  plan  shall  be  finally  disap¬ 
proved  except  after  reasonable  notice  and 
opportunity  for  a  hearing  to  the  State. 

§  416.23  Review  of  plan  by  Governor. 

The  State  plan  shall  provide  that  the 
Office  of  the  State  Governor  will  be  given 
an  opportunity  to  review  the  State  plan, 
plan  amendments,  and  related  material, 
in  accordance  with  the  requirements  of 
§  204.1  of  Chapter  II  of  this  title. 

§  416.21  Stale  agency  or  agencies  for 
administration. 

(a)  Designation  of  State  agency  or 
agencies.  The  State  plan  shall  designate 
the  State  agency  or  agencies  which  will 
administer  or  supervise  the  administra¬ 
tion  of  all  or  designated  portions  of  the 
State  plan;  provided  that  a  sole  State 
agency  is  designated  for  administering  or 
supervising  the  administration  of  grants 
for  construction. 

(b)  Designation  of  more  than  one 
State  agency.  (1)  If  the  State  plan  desig¬ 
nates  more  than  one  State  agency  to  ad¬ 
minister  or  supervise  the  administration 
of  the  State  plan,  it  shall  set  forth  the 
portion  of  the  program  for  which  each 
State  agency  is  responsible. 

(2)  The  State  may  apportion  its  al¬ 
lotment  among  such  agencies  in  propor¬ 
tion  to  the  responsibilities  assigned  to 
such  agencies  for  carrying  out  activities 
approved  under  the  State  plan.  Funds  so 
apportioned  may  be  combined  with  other 
State  or  Federal  funds  authorized  to  be 
spent  for  other  purposes,  provided  that 
there  is  proportionate  benefit  to  the  pur¬ 
pose  or  purposes  of  this  part  for  which 
the  funds  are  combined. 

(c)  Authority  of  the  State  agency  or 
agencies.  The  State  plan  shall  contain  a 
certification  by  the  State  attorney  gen¬ 
eral  that  the  State  agency  or  agencies 
have  authority  for  administering  or  su¬ 
pervising  the  administration  of  all  or 
portions  of  the  State  plan;  and  that 
nothing  in  the  State  plan  is  inconsistent 
with  State  law. 

§  416.25  Methods  of  administration. 

The  State  plan  shall  provide  for  such 
methods  of  administration  as  are  neces¬ 
sary  for  the  proper  and  efficient  opera¬ 
tion  of  the  plan.  Such  methods  shall  in¬ 
clude  provision  for  informing  the  general 
public  in  the  State  of  the  kinds  and  lo¬ 
cations  of  services  and  facilities  which 
are  available  under  the  State  plan. 

§  416.26  Personnel  administration. 

(a)  The  State  plan  shall  provide  that 
methods  of  personnel  administration  will 
be  established  and  maintained  in  the 
State  agency  or  agencies  administering 
or  supervising  the  administration  of  the 
State  plan  including  local  public  agencies 
in  conformity  with  the  Standards  for  a 
Merit  System  of  Personnel  Administra¬ 
tion.  Part  70  of  this  title,  and  any  stand¬ 
ards  prescribed  by  the  U.S.  Civil  Service 
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Commission  pursuant  to  section  208  of 
the  Intergovernmental  Personnel  Act  of 
1970  (Public  Law  91-648;  84  Stat.  1915) 
modifying  or  superseding  such  Stand¬ 
ards.  Under  this  requirement,  laws,  rules, 
regulations,  and  policy  statements  ef¬ 
fectuating  such  methods  of  personnel 
administration  are  a  part  of  the  State 
plan.  Statements  of  acceptance  of  these 
standards  by  all  public  local  agencies  in¬ 
cluded  in  the  State  plan  must  be  obtained 
and  methods  must  be  established  by  the 
State  to  assure  compliance.  These  state¬ 
ments  and  citations  of  applicable  State 
laws,  rules,  regulations,  and  policies 
which  provide  assurance  of  conformity 
to  the  Standards  in  Part  70  of  this  title 
or  to  modifying  or  superseding  standards 
issued  by  the  Commission  must  be  sub¬ 
mitted  with  the  State  plan.  Copies  of  the 
materials  cited  and  of  similar  local  ma¬ 
terials  maintained  by  a  State  official  re¬ 
sponsible  for  compliance  by  local  public 
agencies  must  be  furnished  on  request. 

(b)  The  Secretary  shall  exercise  no 
authority  with  respect  to  the  selection, 
tenure  of  office  or  compensation  of  any 
individual  employed  in  accordance  with 
such  methods. 

§  416.27  Confidential  information. 

(a)  The  State  plan  shall  contain  an 
assurance  that  all  information  as  to  per¬ 
sonal  facts  and  circumstances  shall  be 
held  confidential,  including  lists  of 
names  and  addresses  and  records  ob¬ 
tained  by  the  State  agency  or  agencies 
or  other  private  nonprofit  agencies, 
groups,  or  organizations  to  whom  funds 
are  made  available  for  carrying  out  the 
purposes  of  the  Act. 

(b)  The  use  of  such  information  and 
records  shall  be  limited  to  purposes  di¬ 
rectly  connected  with  administration  of 
the  Developmental  Disabilities  program 
and  may  not  be  disclosed  directly  or  in¬ 
directly,  other  than  in  the  administra¬ 
tion  thereof,  unless  the  consent  of  the 
individual  to  whom  the  information  ap¬ 
plies,  or  his  representative,  has  been  ob¬ 
tained. 

(c)  Tire  State  agency  or  agencies  shall 
establish  and  implement  suitable  reg¬ 
ulations  and  procedures  to  carry  out  this 
provision  and  to  protect  adequately  the 
rights  of  persons  with  respect  to  whom 
confidential  information  is  held. 

§  416.28  Htitnitn  rights  and  welfare  of 
individuals  receiving  services. 

The  State  plan  shall  contain  an  as¬ 
surance  that  the  State  will  establish  and 
maintain  policies  and  methods  to  pro¬ 
vide  for  the  protection  of  human  rights 
and  the  welfare  of  individuals  receiving 
services  under  this  part. 

§  416.29  Funds  made  available  to  other 
agencies. 

The  State  plan  shall  contain  assur¬ 
ances  that: 

(a)  Part  of  the  funds  paid  to  the  State 
will  be  made  available  to  other  public 
agencies  or  other  nonprofit  private  agen¬ 
cies,  institutions,  and  organizations  for 
the  purposes  of  carrying  out  the  Act; 

(b)  Such  funds  shall  be  expended  in 
accordance  with  State  procedures  and 
standards  and  in  accordance  with  the 
requirements  contained  in  these  regula¬ 


tions  and  policies  established  by  the  Ad¬ 
ministrator. 

§  416.30  Stale  participation  in  co«l  of 
carrying  out  the  State  plan. 

The  State  plan  shall  contain  an  assur¬ 
ance  that  there  will  be  reasonable  State 
financial  participation  in  the  cost  of 
carrying  out  the  State  plan.  In  deter¬ 
mining  reasonable  State  participation 
the  Administrator  shall  take  into  ac¬ 
count  the  amount  of  State  funds  ex¬ 
pended  in  the  prior  fiscal  year  for  pur¬ 
poses  of  the  State  plan. 

§  416.31  Anticipated  contribution  to¬ 
wards  strengthening  ser>  ices. 

The  State  plan  shall  contain  an  as¬ 
surance  that  the  funds  paid  to  the  State 
will  be  used  to  make  a  significant  con¬ 
tribution  toward  strengthening  services 
for  persons  with  developmental  disabili¬ 
ties  in  the  various  political  subdivisions 
of  the  State,  in  order  to  improve  the 
quality,  scope,  and  extent  of  services. 

§  116.32  Cooperative  or  joint  effort  be¬ 
tween  States  and  agencies. 

If  the  State  plan  provides  for  partici¬ 
pating  in  a  joint  effort  between  States 
or  among  public  or  private  agencies  in 
more  than  one  State,  portions  of  funds 
allotted  to  the  cooperating  States  may 
be  combined  in  accordance  with  the 
agreements  between  the  agencies  in¬ 
volved.  Such  agreements  shall  be  in  writ¬ 
ing  and  as  appropriate  shall  include: 

( a>  The  mutual  objectives  and  respec¬ 
tive  responsibilities  of  the  parties  to  the 
agreement, 

<b>  The  services  each  w'ill  offer  and  in 
what  circumstances, 

(c)  The  extent  to  which  each  agency 
will  participate  in  the  cost  of  the  joint 
effort, 

(d)  The  cooperative  and  collaborative 
relationships  at  the  State  level, 

(e)  The  kinds  of  services  to  be  pro¬ 
vided  by  local  agencies, 

( f  >  Arrangements  for  reciprocal  refer¬ 
rals, 

(g>  Arrangements  for  payment  or  re¬ 
imbursement, 

(h)  Arrangements  for  exchange  of  re¬ 
ports  of  services  provided  to  the  devel- 
opmen  tally  disabled, 

(i)  Methods  to  coordinate  plans, 

(j)  Plans  for  joint  evaluation  of  poli¬ 
cies  that  affect  the  cooperative  work  of 
the  parties, 

(k)  Arrangements  for  periodic  review 
of  the  agreements  and  joint  planning  for 
changes  in  the  agreements,  and 

(l)  Arrangements  for  continuous  liai¬ 
son  and  designation  of  staff  responsible 
for  liaison  activities  at  State  and  local 
levels. 

§  416.33  Expenditure  of  grant  funds. 

The  State  plan  shall  set  forth  policies 
and  procedures  for  the  expenditure  of 
funds  under  the  plan,  which  are  designed 
to  assure  effective  continuing  State  plan¬ 
ning,  evaluation,  and  delivery  of  serv¬ 
ices  (both  public  and  private)  for  per¬ 
sons  with  developmental  disabilities. 

§  416.34  Maintenance  of  effort. 

The  State  plan  shall  contain  an  assur¬ 
ance  that  funds  paid  to  the  State  under 


the  State  plan  will  be  used  to  supple¬ 
ment  and,  to  the  extent  practicable,  to 
increase  the  level  of  funds  that  would 
otherwise  be  made  available  for  the  ac¬ 
tivities  carried  out  under  the  State  plan, 
and  not  to  supplant  such  non-Federal 
funds.  Compliance  with  such  assurance 
will  be  deemed  to  have  been  met  if  the 
level  of  State  funds  available  to  and 
spent  by  the  State  for  activities  under 
the  approved  State  plan  (including  State 
funds  allocated  to  ether  public  or  non¬ 
profit  private  agencies,  institutions,  and 
organizations)  is  at  least  no  lower  for 
any  fiscal  year  than  it  was  for  the  im¬ 
mediately  preceding  fiscal  year,  provided 
that  the  Administrator  may  also  take 
into  consideration  the  extent  to  which 
the  level  of  such  funds  for  any  fiscal  year 
may  have  included  emergency  or  other 
funds  for  an  activity  of  a  nonrecurring 
nature. 

§  416.35  Fiscal  a<!iiiini*tralioii. 

The  State  plan  shall  provide  for  such 
fiscal  control  and  fund  accounting  pro¬ 
cedures  as  are  necessary  to  assure  proper 
disbursement  and  accounting  of  funds 
paid  to  the  State.  These  procedures  shall 
provide  for  the  maintenance  by  the  State 
agency  or  agencies  and  other  grantees 
of  such  accounts  and  supporting  docu¬ 
ments  as  will  serve  to  permit  an  accurate 
and  expeditious  audit  of  Federal  and 
matching  funds  under  the  program. 

§  116.36  Cost  allocation. 

The  State  plan  shall  assure  the  estab¬ 
lishing  and  maintaining  of  methods  and 
procedures  for  properly  charging  the 
costs  of  activities  under  the  plan  to  the 
program  in  accordance  with  Federal  re¬ 
quirements  (Department  of  Health,  Edu¬ 
cation.  and  Welfare  Grants  Administra¬ 
tion  Manual,  Chapter  5-60). 

§  416.37  Methods  of  evaluation. 

The  State  plan  shall  describe  the 
methods  to  be  used  to  assess  the  effec¬ 
tiveness  and  accomplishments  of  the 
State  in  meeting  the  needs  of  persons 
with  developmental  disabilities.  Such 
methods  shall  include  a  statement  of 
the  State  program  goals  and  objectives 
as  related  to  the  State  plan,. and  a  de¬ 
scription  of  program  purview  and 
definition  of  the  population  to  be  served 
including  appropriate  baseline  data  and 
information.  The  evaluation  meth¬ 
odology  may  include,  but  is  not  limited 
to,  a  specific  description  of  the  approach, 
procedures,  and  techniques  to  be  used 
reflecting  a  scientific  approach  and  in¬ 
corporating  sound  management  and  re¬ 
search  concepts. 

§  416.38  Report*. 

(a)  The  State  plan  shall  provide  that 
the  State  agency  or  agencies  will  make 
such  reports  in  such  form  and  contain¬ 
ing  such  information  as  the  Adminstra- 
tor  may  require,  and  will  keep  such  rec¬ 
ords  and  afford  access  thereto  as  the 
Administrator  finds  necessary  to  assure 
the  correctness  and  verification  of  such 
reports.  All  reports  shall  be  transmitted 
by  the  State  Council  to  the  Regional 
Commissioner.  Such  reports  shall  in¬ 
clude  (1)  cumulative  expenditure  re- 


FEDERAl  REGISTER,  VOl.  36,  NO.  249— TUESDAY,  DECEMBER  28,  1971 


25088 


PROPOSED  RULE  MAKING 


ports  to  be  submitted  on  forms  pre¬ 
scribed  by  the  Administrator,  within  30 
days  after  the  end  of  the  first  half  of 
any  Federal  fiscal  year  and  within  60 
days  after  the  close  of  the  Federal  fiscal 
year,  and  (2)  an  annual  progress  report 
detailing  the  accomplishments  of  the 
program,  including  quantitative  indices 
of  the  categories  and  number  of  persons 
served,  services  provided  and  facilities 
constructed  under  the  program. 

<b)  All  records  required  by  the  Act 
and  the  regulations  shall  be  maintained 
for  a  minimum  period  of  3  years  after 
the  grant  period  whether  or  not  audited 
by  representatives  of  the  Department  of 
Health,  Education,  and  Welfare.  If  no 
audit  is  made  by  the  end  of  the  third 
year,  the  records  must  be  retained  an 
additional  2  years  or  until  audited, 
whichever  occurs  first.  However,  in  all 
cases  the  appropriate  records  must  be 
retained  until  resolution  of  any  audit 
question. 

(c)  The  State  agency  will  afford  ac¬ 
cess  to  the  records  maintained  by  it  to 
the  Comptroller  General  of  the  United 
States  and  the  Secretary,  or  their  au¬ 
thorized  representatives,  for  purposes  of 
audit  and  examination. 

§  416.39  Special  financial  ami  technical 
assistance  to  areas  of  urban  or  rural 
poverty. 

(a)  The  State  plan  shall  provide  for 
the  furnishing  of  special  financial  and 
technical  assistance  to  public  and  non¬ 
profit  private  agencies  and  organizations 
engaged  in  providing  services  and  facili¬ 
ties  for  developmentally  disabled  per¬ 
sons  residing  in  urban  or  rural  poverty 
areas.  The  Federal  share  for  such  areas 
is  set  forth  in  §  416.13  (b)  and  (d). 

(b)  The  State  plan  shall  list  proposed 
urban  or  rural  poverty  areas  and  con¬ 
tain  an  explanation  of  the  method  used 
for  determining  such  areas.  Approval  of 
the  State  plan  by  the  Secretary  consti¬ 
tutes  a  determination  that  such  an  area 
is  an  urban  or  rural  poverty  area. 

(c)  The  State  agency  or  agencies  may 
propose  an  area  or  community  to  be  a 
poverty  area  by  selecting  any  one  of 
the  following  methods:  (1)  Areas  desig¬ 
nated  by  a  State  agency  under  any  other 
federally  aided  program  which  are  in¬ 
cluded  in  its  State  plan  and  approved  by 
the  Secretary  as  poverty  areas;  (2)  areas 
designated  by  another  Federal  agency 
such  as  the  Office  of  Economic  Oppor¬ 
tunity,  Appalachian  Regional  Commis¬ 
sion,  Department  of  Housing  and  Urban 
Development;  or  (3)  areas  determined 
by  the  State  utilizing  criteria  applied  to 
all  areas  of  the  State  and  which  include, 
as  a  minimum.  Revised  Office  of  Eco¬ 
nomic  Opportunity  Poverty  Guidelines, 
published  in  OEO  Instructions,  No. 
6004. l.b.,  dated  December  1, 1970. 

§  416.40  Additional  poverty  area  desig¬ 
nations. 

Any  area  which  would  not  otherwise 
be  determined  to  be  a  poverty  area  may 
nevertheless  be  designated  a  poverty  area 
upon  a  showing  to  the  satisfaction  of  the 
Secretary  that:  (a)  Such  area  contains 
one  or  more  subareas  which  are  charac¬ 
terized  as  subareas  of  poverty;  (b)  the 


population  of  such  subareas  constitutes 
at  least  one-half  of  the  population  of 
such  rural  or  urban  area;  (c)  the  proj¬ 
ect,  facility  or  activity,  in  connection  with 
which  such  determination  is  made,  does 
or  (when  completed  or  put  into  opera¬ 
tion)  will  serve  the  needs  of  the  residents 
of  such  area  or  areas. 

Subpart  D — The  State  Plan:  The  State 

Council — Program  Planning  and 

Evaluation 

§  416.50  Slate  Council. 

(a)  Designation.  The  State  plan  shall 
designate  the  State  Planning  and  Advis¬ 
ory  Council.  The  State  Council  may  be 
either  an  existing  council  or  agency 
within  the  State  which  meets  the  re¬ 
quirements  of  this  part  or  a  council  or 
agency  newly  established  for  the  purpose. 

(b)  Membership.  The  State  plan  shall 
provide  that  the  State  Council  will  in¬ 
clude  representatives  of  each  of  the  prin¬ 
cipal  State  agencies,  which  shall  not  be 
less  than  those  State  agencies  responsible 
for  administering  federally  aided  pro¬ 
grams  listed  in  §  416.60,  representatives 
of  local  agencies,  and  representatives  of 
nongovernmental  organizations  and 
groups  concerned  with  services  for  per¬ 
sons  with  developmental  disabilities.  At 
least  one-third  of  the  membership  must 
be  consumer  representatives  whose  major 
occupation  is  neither  the  administration 
of  activities  nor  the  provision  of  services, 
and  may  include  developmentally  dis¬ 
abled  persons  and  parent  groups. 

(c>  Adequate  staff.  The  State  plan  shall 
provide  that  the  State  Council  will  have 
adequate  staff  to  carry  out  its  functions 
effectively.  Such  staff  shall  include  a 
position  of  a  planning  director  to  be  filled 
by  a  person  with  appropriate  qualifica¬ 
tions.  This  position  may  be  full-time  or 
part-time  and  must  be  devoted  exclu¬ 
sively  to  planning  activities. 

§  416.51  Functions  of  the  Slate  Council. 

The  State  plan  shall  provide  that  the 
State  Council  will: 

(a)  Be  responsible  for  submitting  re¬ 
visions  of  the  State  plan  and  trans¬ 
mitting  such  reports  as  may  be  required 
by  the  Administrator; 

(b)  From  time  to  time,  but  not  less 
often  than  annually,  review  and  eval¬ 
uate  the  State  plan  and  submit  appro¬ 
priate  modifications; 

(c)  Be  responsible  for  planning  ac¬ 
tivities  on  behalf  of  all  developmentally 
disabled  persons  in  the  State; 

(d)  Be  responsible  for  obtaining  eval¬ 
uation  information  and  data  from  within 
the  State. 

§  416.52  Review  of  State  plan. 

As  a  minimum,  the  State  Council  shall 
submit  modifications  of  the  State  plan 
which  (a)  reflect  budgetary  and  expen¬ 
diture  requirements  for  the  next  fiscal 
year,  (b)  incorporate  changes  in  the 
quality,  scope,  and  extent  of  services  to 
be  provided  and  facilities  programed, 
and  <c)  update  any  assurances  or  other 
informational  requirements  included  in 
the  State  plan. 


§  416.53  Planning  activities. 

Planning  activities  must  relate  to,  but 
are  not  limited  to,  the  following: 

(a)  Statewide  planning  efforts.  Effec¬ 
tive  statewide  planning  must  be  carried 
out  on  an  on-going  basis  on  behalf  of 
all  developmentally  disabled  persons  in 
the  State,  with  emphasis  being  placed 
upon: 

(1)  The  conduct  of  special  studies  in¬ 
cluding  analyses  and  data  gathering; 
and 

(2)  Identification,  review  and  evalua¬ 
tion  of  all  major  programs,  services,  and 
facilities  for  the  developmentally  dis¬ 
abled  in  the  State. 

<b)  Planning  methods.  Methods  will 
be  established  which  will: 

(1)  Coordinate  and,  where  possible, 
stimulate  the  development  of  planning 
efforts  on  behalf  of  all  developmentally 
disabled  persons  at  the  local  levels 
throughout  the  State; 

(2)  Assure  the  effective  coordination 
of  other  major  activities  and  programs  in 
the  State  for  the  developmentally  dis¬ 
abled;  and 

(3)  Provide  for  a  service  delivery  sys¬ 
tem  to  be  developed  and  maintained  be¬ 
tween  the  State  agencies  and  other  pub¬ 
lic  and  voluntary  agencies  that  pro¬ 
vide  services,  or  whose  programs  are 
concerned  with  the  developmentally  dis¬ 
abled  population  of  the  State. 

§  416.51  Evaluation. 

The  State  Council  shall  be  responsible 
for  obtaining  evaluation  information 
and  data  from  within  the  State.  The 
State  program  and  project  evaluation 
information  and  data  shall  be  prepared 
in  a  format  approved  by  the  Adminis¬ 
trator  and  consisting  of  a  narrative 
statement  and  statistical  data,  reflect¬ 
ing  a  scientific  and  modem  managerial 
point  of  view'.  It  shall  communicate  easily 
and  readily,  in  an  objective  manner, 
the  accomplishments  and  effectiveness 
of  programs  operating  in  the  State. 

Subpart  E — The  State  Plan:  Services 

§  416.60  Relationships  with  oilier  pro¬ 
gram^. 

The  State  plan  shall  describe  the  ex¬ 
tent,  quality,  and  scope  of  services  being 
provided  or  to  be  provided  to  the  develop¬ 
mentally  disabled  under  the  following 
federally  assisted  programs:  education 
for  the  handicapped,  vocational  rehabili¬ 
tation,  public  assistance,  medical  assist¬ 
ance,  social  services,  maternal,  and  child 
health,  crippled  children’s  services,  com¬ 
prehensive  health,  mental  health  and 
mental  retardation  plans,  and  other  re¬ 
lated  programs,  such  as  programs  for  the 
aging. 

§  416.61  Funds  to  augment  and  comple¬ 
ment  existing  services  and  facilities. 

The  State  plan  shall  describe  how  Fed¬ 
eral  funds  allotted  to  the  State  will  be 
used  to  complement  and  augment  rather 
than  duplicate  or  replace  services  and 
facilities  for  the  developmentally  dis¬ 
abled  which  are  eligible  for  Federal  as¬ 
sistance  under  other  State  programs. 
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§  11 6.62  Provision  of  services. 

(a)  The  State  plan  shall  provide  for 
the  furnishing  of  services  and  facilities 
for  persons  with  developmental  disabili¬ 
ties  associated  with  mental  retardation. 
The  State  plan  shall  specify  any  other 
categories  of  developmental  disabilities 
to  be  served. 

<  b  >  “Persons  with  developmental  disa¬ 
bilities  associated  with  mental  retarda¬ 
tion”  are  those: 

(1)  Who  meet  the  pertinent  criteria 
for  the  term  “developmental  disability” 
(section  401(1)  of  the  Mental  Retarda¬ 
tion  Facilities  and  Community  Mental 
Health  Centers  Construction  Act  of 
1963 >,  i.e.,  whose  disability  originated 
before  the  individual  attained  age  18,  has 
continued  or  can  be  expected  to  continue 
indefinitely,  constitutes  a  substantial 
handicap  to  the  individual  and  is  due  to 
mental  retardation,  cerebral  palsy,  or 
epilepsy: 

(2)  Whose  disability  is  manifested  by 
impairment  in  adaptive  behavior  as  listed 
in  the  Manual  of  Terminology,  Adaptive 
Behavior  Classification  of  American  As¬ 
sociation  on  Mental  Deficiency  (1971 
edition) ;  and 

(3)  Who,  therefore,  need  similar  serv¬ 
ices. 

§  416.63  Quality,  extent,  and  scope  of 
services. 

(a)  General.  The  State  plan  shall  de¬ 
scribe  the  quality,  extent,  and  scope  of 
services  to  be  provided  to  eligible  persons. 
The  extent  of  such  services  or  programs 
must  take  into  account  the  needs  of  in¬ 
dividuals,  different  developmental  disa¬ 
bilities,  age,  economic  status,  severity  of 
the  disability,  geographic  location  and 
other  relevant  factors. 

(b)  Quality.  The  State  plan  shall  pro¬ 
vide  that  services  under  the  plan  must  be 
provided  by  or  supervised  by  personnel 
qualified  to  perform  such  services.  Such 
qualifications  shall  be  in  accordance  with 
merit  system  occupational  standards, 
State  and  local  licensing  laws  and  speci¬ 
alty  boards  requirements  for  profes¬ 
sionals. 

(c)  Standards.  The  State  plan  shall 
provide  that  services  for  persons  with 
developmental  disabilities  which  are  pro¬ 
vided  under  the  plan  must  meet  the 
standards  set  fox-th  in  “Services  and  Pi*o- 
grams  for  Developmentally  Disabled  Per¬ 
sons”,  SRS,  RSA  Publication  No.  180. 

(d>  Scope  of  services.  The  State  plan 
shall  indicate  which  services  are  neces¬ 
sary  to  pi-ovide  adequate  programs  and 
services  for  persons  with  developmental 
disabilities.  Adequate  programs  and  serv¬ 
ices  include  the  provision  of  services  in 
combinations  or  groupings  of  services  as 
well  as  individual  and  discrete  services. 

§416.64  Community  service. 

The  State  plan  shall  contain  an  assur¬ 
ance  that  Fedei*al  funds  will  be  made 
available  only  to  agencies,  organizations, 
or  institutions  which  provide  that: 

(a)  The  program  shall  be  planned  to 
serve  the  need  of  the  particular  com¬ 
munity  or  communities  in  or  near  which 
program  activities  are  being  carried  on, 
and  that  consideration  will  be  given  to 
involvement  of  residents  of  the  com¬ 


munity  in  the  design,  management,  and 
operation  of  such  activities; 

(b)  With  respect  to  facilities  for  the 
developmentally  disabled  which  do  not 
provide  services  principally  for  persons 
residing  in  a  particular  community  in  or 
near  which  the  facility  is  situated,  con- 
sideration  shall  only  be  given  to  those 
projects  which  have  as  their  objectives: 
(1)  Decreasing  residential  populations  by 
moving  the  developmentally  disabled 
into  community  living  situations,  (2)  ex¬ 
tending  institutional  services  to  the  com¬ 
munity  as  needed,  or  (3)  supporting  ad¬ 
ditional  services  within  the  institution 
without  increasing  the  capacity  of  the 
institution  beyond  its  designed  capacity 

§  1-16.63  Services  for  persons  unable  to 

pay. 

The  State  plan  shall  contain  an  as¬ 
surance  that  a  reasonable  volume  of 
sendees  will  be  furnished  to  persons  un¬ 
able  to  pay  therefor.  As  used  in  this  sec¬ 
tion,  “persons  unable  to  pay  therefor” 
includes  persons  who  are  otherwise  self- 
supporting  but  are  unable  to  pay  the  full 
cost  of  needed  services.  Such  services 
may  be  paid  for  wholly  or  partly  out  of 
public  funds  or  contributions  of  indivi¬ 
duals  and  private  and  charitable  orga¬ 
nizations  such  as  Community  Chest  or 
may  be  contributed  at  the  expense  of  the 
provider  of  service  itself.  In  determining 
what  constitutes  a  reasonable  volume  of 
services  to  persons  unable  to  pay  there¬ 
for,  there  shall  be  considered  the  amount 
of  services  that  may  be  available  through 
generic  agencies.  These  requii-ements 
may  be  waived  if  it  is  demonstrated  to 
the  satisfaction  of  the  State  agency  or 
agencies,  subject  to  subsequent  approval 
by  the  Administrator,  that  to  furnish 
such  services  is  not  feasible  financially. 

§  4-16.66  Principles  and  priorities  for 

services  and  construction  of  facilities. 

(a)  The  State  plan  shall  set  forth  prin- 
ciples  that  have  been  established  by  the 
State  agency  or  agencies  for  determining 
the  priority  for  services  and  facilities. 
Special  considex-ation  shall  be  given  to 
those  activities  (1)  which  are  located  in 
areas  of  urban  or  rural  poverty,  or  (2) 
which  provide  services  to  the  more  se- 
verely  and  profoundly  handicapped  per¬ 
sons.  Approval  of  construction  projects 
must  be  in  the  order  of  relative  need, 
taking  into  account  financial  resources 
available  for  construction,  maintenance 
and  operation  of  the  facility. 

(b)  The  State  plan  shall  provide  for 
the  approval  of  only  those  activities  that 
hold  significant  promise  toward  the 
alleviation  of  a  developmental  disability 
or  toward  the  social,  personal,  physical, 
or  economic  habilitation  or  rehabilita¬ 
tion  of  individuals  with  such  a  disability. 

(c)  The  State  plan  shall  provide  that 
the  State  agency  or  agencies  shall  review 
the  established  priorities  annually  and 
revise  the  priorities  where  appropriate. 

Subpart  F — The  State  Plan: 

Construction 

§  416.70  Construction  program. 

The  State  plan  shall  provide  for  the 
development  of  a  program  of  construc¬ 


tion  of  facilities  for  the  provision  of 
services  for  persons  with  developmental 
disabilities. 

§  416.71  Development  of  the  Con-lrtu'. 
tion  program. 

The  State  plan  shall  provide  that  the 
construction  program  shall  be  developed 
in  a  manner  that  is  consistent  with  the 
State  plan  for  provision  of  services,  and 
in  accordance  with  the  following  proce¬ 
dures  : 

(a)  The  State  agency  shall  determine 
the  need  for  facilities  and  services 
throughout  the  State.  The  plan  for  a 
delineated  area  shall  take  into  account 
planning  activities  of  local  agencies  and 
shall  be  developed  after  consultation 
wdth  such  local  planning  bodies  as  may 
be  involved. 

<b)  The  State  agency  shall  determine, 
through  field  investigation  and  other¬ 
wise,  the  approximate  locations  in  which 
facilities  should  be  constructed. 

(c)  After  having  determined  the  need 
for  facilities  and  services,  the  State 
agency  shall  develop  an  overall  con¬ 
struction  program.  The  program  shall  set 
forth  all  such  needs  in  accordance  with 
the  criteria  specified  in  §  416.72  and  shall, 
insofar  as  funds  are  available,  provide 
for  construction  in  the  order  of  relative 
need. 

§  416.72  Adci|uate  facilities. 

The  State  plan  shall  provide  for  ade¬ 
quate  facilities  so  that  all  persons  in  the 
State,  including  those  unable  to  pay  for 
services,  shall  have  access  to  such  serv¬ 
ices  in  such  numbers  as  will  meet  the 
needs  of  each  area,  taking  into  account 
the  caseloads  necessary  to  maintain  and 
operate  efficient  facilities.  Facilities  shall 
be  so  planned  as  to  serve  the  needs  of  the 
particular  community  or  communities 
in  or  near  which  the  facility  is  located. 

§  416.73  Designation  of  funds  for  con¬ 
struction. 

The  State  plan  shall  specify  the  per 
centum  of  the  State’s  allotment  for  any 
year  which  is  to  be  devoted  to  construc¬ 
tion  of  facilities.  Such  per  centum  shall 
be  not  more  than  50  per  centum  of  the 
State’s  allotment  or  such  lesser  per 
centum  as  the  Administrator  may 
prescribe. 

§416.74  Fair  hearing. 

The  State  plan  shall  provide  an  op¬ 
portunity  for  appeal  to  and  a  fair  hear¬ 
ing  before  the  State  agency  for  construc¬ 
tion  to  every  applicant  for  a  construc¬ 
tion  project  who  is  dissatisfied  with  any 
action  of  the  State  agency  for  construc¬ 
tion  regarding  its  applications. 

§  416.75  Submittal  of  application. 

(a)  Submittal  of  application.  Con¬ 
struction  applications,  including  both  a 
narrative  descidption  and  an  estimate  of 
the  cost  of  the  project,  shall  be  submitted 
to  the  Regional  Commissioner  through 
the  State  agency  for  construction  on 
forms  px-escribed  by  the  Administrator. 
An  applicant  must  be  a  public  or  non¬ 
profit  agency. 

(b)  Amendment  to  application.  An 
amendment  to  any  approved  application 
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shall  be  processed  in  the  same  manner 
as  an  original  application.  The  priority 
of  the  project  is  not  affected  unless  such 
amendments  modify  the  factors  on  which 
the  priority  was  originally  granted. 

(c)  Approval  of  application.  The  Re¬ 
gional  Commissioner  shall  approve  such 
application  if  he  finds  that  (1)  sufficient 
funds  to  pay  the  Federal  share  of  the 
cost  of  construction  of  such  project  are 
available  from  the  allotment  to  the  State, 

(2)  the  application  contains  assurances 
required  by  the  Act  and  these  regulations, 

(3)  the  plans  and  specifications  are  in 
accord  with  these  regulations,  (4)  the 
application  conforms  to  the  State  plan, 
and  (5)  the  application  is  entitled  to 
priority  over  other  projects  within  the 
State.  The  Regional  Commissioner  shall 
notify  the  State  agency  in  waiting  of 
his  action. 

(d)  Disapproval  of  application.  No  ap¬ 
plication  shall  be  disapproved  until  the 
Administrator  has  afforded  the  State 
agency  for  construction  an  opportunity 
for  a  hearing. 

§  416.76  Assurances  from  applicant. 

The  State  plan  must  provide  that,  in 
addition  to  any  other  requirement  im¬ 
posed  by  law,  each  construction  grant 
shall  be  subject  to  the  condition  that  the 
applicant  will  furnish  and  comply  with 
assurances  set  forth  in  the  application 
for  such  grant.  The  Administrator  may, 
at  any  time,  approve  exceptions  to  these 
conditions  and  assurances  where  he  finds 
that  such  exceptions  are  not  inconsistent 
with  the  Act  and  the  purposes  of  the 
program. 

§  416.77  General  standards  for  construc¬ 
tion  and  equipment. 

The  State  agency  shall  adopt  general 
standards  for  construction  and  equip¬ 
ment  for  facilities  for  developmental^ 
disabled  persons  assisted  under  this  pro¬ 


gram.  The  standards  adopted  shall  not 
be  less  than  the  general  standards  pre¬ 
scribed  by  the  Administrator  and  set 
forth  in  “Minimum  Standards  for  De¬ 
sign,  Construction,  and  Equipment  of 
Facilities  for  Persons  with  Developmen¬ 
tal  Disabilities”  SRS,  RSA  Publication 
No.  179. 

§  416.78  Notice  of  change  of  status  of 
facility. 

The  State  agency  shall  promptly  notify 
the  Administrator  in  writing  if,  at  any 
time  within  20  years  after  the  completion 
of  construction,  any  facility  which  re¬ 
ceived  funds  under  the  Act  (a)  is  trans¬ 
ferred  to  any  person,  agency,  or  organi¬ 
zation  not  qualified  to  file  an  application 
under  the  Act  or  not  approved  as  a  trans¬ 
feree  by  the  State  agency;  or  (b)  ceases 
to  be  a  public  or  nonprofit  facility  for 
persons  with  developmental  disabilities 
as  defined  in  the  Act. 

§  416.79  Good  cause  for  other  use  of 
facility. 

If,  within  20  years  after  completion  of 
any  construction  for  which  a  construc¬ 
tion  grant  has  been  made,  the  facility 
shall  cease  to  be  a  public  or  nonprofit 
facility  for  persons  with  developmental 
disabilities,  the  Administrator  in  deter¬ 
mining  whether  there  is  good  cause  for 
releasing  the  applicant  or  other  owner 
of  the  facility  from  the  obligation  to  con¬ 
tinue  such  facility  as  a  public  or  other 
nonprofit  facility  for  persons  with  de¬ 
velopmental  disabilities,  shall  take  into 
consideration  the  extent  to  which: 

(a)  The  facility  will  be  devoted  by  the 
applicant  or  other  owner  to  use  for  an¬ 
other  public  purpose  which  will  promote 
the  purpose  of  the  Act;  or 

<b)  There  are  reasonable  assurances 
that  for  the  remainder  of  the  20-year 
period  other  facilities  not  previously  uti¬ 
lized  for  the  care  of  persons  with  devel¬ 
opmental  disabilities  will  be  so  utilized 


and  are  substantially  equivalent  in 
nature  and  extent  for  such  purposes. 

2.  Section  416.92  is  amended  by  strik¬ 
ing  out  “Title  I,”  in  paragraph  (a),  and 
by  revising  paragraph  (f)  to  read  as 
follows: 

§416.92  Conditions  of  eligibility. 

*  *  *  •  • 

(f)  The  State  agency  designated  to 
administer  the  services  portion  of  the 
developmental  disabilities  program  shall 
be  requested  to  submit  to  the  Adminis¬ 
trator  an  evaluation  of  the  application 
as  to  the  feasibility  and  effectiveness  of 
the  proposal  in  achieving  new  and  ade¬ 
quate  services  for  the  mentally  retarded 
in  the  community;  a  statement  indicat¬ 
ing  the  relationship  of  the  application  to 
the  purposes  and  priorities  of  the  State 
plan  for  the  developmentally  disabled; 
and,  such  information  as  the  Adminis¬ 
trator  may  require  in  order  to  make  a 
finding  that  Federal  funds  applied  for 
will  be  supplemental  and  that  non-Fed- 
eral  funds  for  mental  retardation  serv¬ 
ices  have  not  declined  and  will  not 

decline  in  the  State  during  the  project 
period. 

§  416.93  [Amended] 

3.  Section  416.93(c)  is  revoked. 

4.  Section  416.95(b)  is  revised  to  read 
as  follows: 

§  416.95  Allocations  priorities. 

*  *  *  •  * 

(b)  In  determining  priority  for  proj¬ 
ects  the  Administrator  shall  rank  appli¬ 
cations  in  order  of  the  relative  effective¬ 
ness  of  the  proposed  programs  giving 
due  weight  to  comprehensiveness  and 
adequacy  of  the  services  to  be  provided 
and  to  the  evaluation  of  the  application 
by  the  State  agency  designated  to  admin¬ 
ister  the  services  portion  of  the  develop¬ 
mental  disabilities  program. 
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